He admitted such an accident was "possible" (Tr. 71-72) , but
deemed it highly unlikely.  He stressed that the opening at the
switch itself*was at least partly blocked by the throw rod it-
self, which would support a part of the foot if a miner should
step into the opening.  The opening on one side of the rod was
1-1/2 inches, and on the other was 8 inches, he testified.

Johnston also suggested that the inspector's focus on
flume-board openings was unrealistic since the haulageway floor
was inherently uneven, and obstacles were common.  He mentioned
standing water in depressions, rocks, and openings between the
railroad ties.  The Secretary has not denied that these features
were present.  In framing its legal argument on this matter,
Climax states in-its post-hearing brief:

In determining whether a particular opening
constitutes a violation of 57.11-12, it is crucial
to consider the location of the opening.  An open-
ing of 8 by 14 inches in the floor of a 5-foot wide
elevated walkway may constitute a violation, while
another opening of the same dimensions at a differ-
ent location would not.  (Climax's brief at 4.)

Further, Climax contends that the openings were not a
citable hazard because in its safety meetings the company rou-
tinely warned miners to exercise care in walking the drift,
particularly around switches (Tr. 40-42).  Referring to the
miners, Mr. Johnston stated:  "They're told to be very observant
and keep your [sic] eyes open where you're going" (Tr. 41).

Finally, Climax contends that its history of falling acci-
dents in haulage drifts showed that the openings were not a
hazard.  In this regard, Dan Larkin, the company's manager of
safety and health, testified that approximately 20 to 25 percent
of all accidents at the mine since 1979 had been slip-and-fall
incidents.  In the same period, however, only about 5 percent of
these occurred in haulage drifts.  None involved falls through
openings around track switches (Tr. 87-88).

I must conclude that the preponderant evidence establishes
a minor violation of the cited standard.  Climax's argument
that the hazard presented by the openings in the flume boards
constitutes no greater danger than the uneven floor of the drift
generally, or the danger of walking the railroad ties - conditions
which the inspector doubtless saw but did not cite - deserves some
consideration.  It would be naive, certainly, to expect a drift
of the sort we deal with here to be as smooth and obstacle-free
as an office-building corridor.  The chief difficulty with
Climaxes position is that the flume boards presented themselves
as an inviting walkway.  The evidence convinces me that, overall
they offered the smoothest walking surface in the drift.  That  '
miners often choose to walk on them with the operator's approval
is not disputed.  I find that because of the openings, however
the boards held out a deceptive sense of safety to walkers who
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